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Overview

The Army and the other military services have leased real property for years as a means to reduce infrastructure and base operating costs.  The Army leased space for banks, credit unions, storage, schools and agricultural grazing.  These projects have served the needs of the community and generated modest amounts of revenues.

Until recently, there was little incentive to pursue leasing opportunities for larger properties since the proceeds could only be used for limited purposes.  Thus, past leasing efforts were of the sort that generated very little income, and were primarily for the purpose of providing amenities such as banks or fast food restaurants to the community.  Given the expanded authority under 10 U.S.C. 2667 to obtain a broader range of in-kind consideration, installation commanders now have a much greater incentive to pursue leasing opportunities.  The expanded leasing authority allows the installation to satisfy facilities related requirements by utilizing in-kind consideration to accomplish mission goals or even obtain new construction.    

Under Title 10, Section 2667, the Army is required to charge fair market value for outleases.  Fifty percent of the cash receipts are made available to the installation that generated the revenue and fifty percent is available to the Military Department.  As a matter of practice, 100% is typically provided to the installation.  The recent amendments to Section 2667 expand the purposes for which lease proceeds may be used, and expand the type of consideration (rent) which may be accepted for leases.  These changes provide additional tools to the installations and Regional Headquarters to manage available assets in an efficient and business-like manner, and to achieve maximum benefit by obtaining lease proceeds in the most practical form and utilizing them where needed most.

1.
Enhanced Use Leasing (EUL).

“Enhanced Use Leasing” is the term used to describe a number of recent changes enacted by the Congress expanding the military services authority under 10 U.S.C. 2667.  These changes afford greater flexibility in leasing military properties, and help to maximize the utility and value of installation real property.  For example, these changes: permit construction or acquisition of new facilities with the cash proceeds from a lease; permit construction of new facilities as a type of  “in-kind” consideration for leasing; and permit in-kind consideration to be accepted at any installation (not just the installation where the lease is located).

The Army intends to use Enhanced Use Leasing to provide for facility maintenance and improvements to its facilities. On the community side, Enhanced Use Leasing will create leasehold interests that may be taxable, create revenue, and generate jobs and further investment in the community.  This leasing process creates a WIN – WIN situation for all parties.

2.
Leasing Authority Today

10 USC 2667 permits the Secretary of a military department to lease real or personal property that is under the control of that department and available for leasing.  Such property, however may not be excess property, which is defined by section 3 of the Federal Property and Administrative Services Act of 1949 (40 USC. 472) as “any property under the control of any Federal agency which is not required for its needs and the discharge of its responsibilities, as determined by the head thereof.”

Leases may be entered into whenever the Secretary considers it advantageous to the United States, and upon such terms as he considers will promote the national defense or be in the public interest. Section 2667 allows for in-kind consideration to be accepted at any property or facilities under the control of the Secretary concerned.

The law now allows for a lease to provide in-kind consideration for the alteration, repair, or improvement by the lessee, of the property leased as the payment of part or all of the consideration for the lease (notwithstanding 40 USC. 303b, which required that lease consideration be cash only), or any other provision of law.

In addition to previously authorized in-kind consideration, the following consideration may be provided under a 2667 lease:
a. Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities under the control of the Secretary concerned.

b. Construction of new facilities for the Secretary concerned.

c. Provision of facilities for use by the Secretary concerned.

d. Facilities operation support for the Secretary concerned.

e. Provision of such other services relating to activities that will occur on the leased property as the Secretary concerned considers appropriate.

The leasing authority requires the Secretary of the military department to make 50 percent of the proceeds available to the leasing installation, however disposition of the remaining 50% is entirely within the Secretary’s discretion.  Current practice provides 100% to the installation.  Funds are available after being reappropriated the following year in the annual Defense Authorization Act.

Other provisions of Sec. 2667 include:

a. In the case of a lease for which all or part of the consideration proposed to be accepted by the Secretary concerned is in-kind consideration with a value in excess of $500,000, the Secretary concerned may not enter into the lease until 30 days after the date on which a report on the facts of the lease is submitted to the congressional defense committees.  This is referred to as the Title Ten (or T10) Report.

b. In regards to Congressional notification, 2667 now requires that “Not later than March 15 each year, the Secretary of Defense shall submit to the congressional defense committees a report which shall provide an accounting of the receipt and use of all money rentals that were deposited and expended during the fiscal year preceding the fiscal year in which the report is made; a detailed explanation of each lease entered into, and of each amendment made to existing leases, during such preceding fiscal year”.  This report is required whenever the accumulative value of “in-kind” services for all 2667 leases at an installation exceeds $500,000 per year.  For the complete text of Title 10 section 2667, see: http://www4.law.cornell.edu/uscode/10/2667.html 

3.
Benefits and Potential Uses

Enhanced Use Leasing is an important tool for avoiding infrastructure costs, providing facilities and services, and making additional funds available for other Army infrastructure requirements in support of readiness, modernization, and quality of life initiatives.  Enhanced Use Leasing will permit the Army to realize the current and potential value of its asset contribution to the lease, whether presented as cash or in-kind consideration.  Leases must be consistent with the mission requirements, operations, and security of the installation and must not conflict with the development of the off-post community.

Enhanced Use Leasing can be utilized to maximize the value of assets such as buffer zones next to training areas; historic properties; properties which are not currently used but for which a future use has been identified in the installation’s Real Property Master Plan.  For example, buffer zone land could be leased for airport parking, outdoor storage, or RV storage lots; historic buildings for which the installation has an historic preservation requirement could be leased as office space with restoration being part or all of the consideration.  Enhanced use leasing could be used to construct joint use facilities such as research facilities, warehouses, communication towers, office space, retail space, recreation areas or facilities, and local government facilities.

4.
Installation Roles and Responsibilities

a. Review Army controlled real property to identify non excess property not currently needed for a military mission which may be available for enhanced use leasing.  (Review should not be limited to land not currently needed – land such as buffer zones, for example, is currently needed, but may still be available for lease.)

b. Coordinate proposed project with installation mission commanders that may be affected by the lease to ensure potential uses will not adversely impact the installation missions.

c. As part of the installation’s community outreach efforts, incorporate Enhanced Use Leasing in the information provided to community leaders to make them aware of opportunities.  (Be frank about the need for the Army and installation to reap tangible benefits, mission compatibility requirements, security concerns and other potential limitations.) 

d. Once property has been identified, engage the local business community (i.e., Chamber of Commerce) and/or appropriate United States Army Corps of Engineers District Commander for assistance with an initial assessment of potential enhanced use leasing projects.

e. Prepare and forward the required Report of Availability to Regional Headquarters for processing to HQDA for enhanced use lease projects which: may exceed an annual fair market value of $500,000;  require a T-10 report; are longer than 5 years; is controversial (e.g., is opposed by the local community); are unique or unusual; or, is the installation’s first effort at Enhanced Use Leasing.

f. Account for all outgrants in the installation real property records and for “in-kind” services in the Integrated Facility System (IFS) and USACE reporting systems.

5.
Process 

a. Installation identifies candidate EUL projects using Space Utilization Surveys and RPLANS Reports (Facility Requirements).

b. Installation proposes EUL projects by preparing an abbreviated Report of Availability (example provided in Appendix A), and submitting it through their Regional Headquarter to ACSIM and DASA (I&H).  As appropriate the Regional Headquarter will seek HQDA concept approval, return for complete ROA preparation, request additional information, or determine the EUL project is not viable.  

c. Following approval by Regional Headquarter and HQDA, the installation prepares a full Report of Availability, including all necessary environmental work and documentation, in accordance with AR 405-80, in preparation for development of the Notice of Availability to Lease (NOL).

d. Determination of Availability is signed by approving authority.

e. If required, the USACE prepares a T-10 report and submits it through DASA (I&H) to Congress for a 30 day review period.

f. USACE receives Congressional approval.

g. USACE publishes the NOL on FedBizOpps.gov (30 day Notice).

h. The installation conducts industry information conferences. 

i. The Installation assembles a team to evaluate written proposals.  The team develops criteria for Business Plan evaluation, reviews and evaluates the proposals, and documents the evaluation process. 

j. Installation team views, evaluates oral presentations of Business Plans and as appropriate also makes a video record of presentations.   

k. The Installation selects and notifies the Business Developer.

l. The Installation awards a conditional lease to the Business Developer. 

m. The Business Developer creates and presents a Business and Leasing Plan to the Installation.
n. The installation submits the Business and Leasing Plan through the Regional Headquarters, USACE, and ACSIM, to the Secretariat for approval of the plan.

o. Upon approval by the Secretariat, the lease is executed.
p. USACE and the Installation will perform periodic compliance inspections during the term of the lease, in accordance with ER 405-1-12, to ensure that the Business Developer/Lessee is in compliance with the terms of the lease.
q. lease proceeds are collected by USACE and deposited into a special Treasury.  In-Kind Services received by the installation must be accounted for in IFS or equivalent reporting system.

Abbreviated ROA.  The critical elements of the Abbreviated ROA to be submitted for pre-approval are:  proposed use, proposed term, general property description, type of consideration sought (particularly important if in-kind), and whether there is any time sensitivity to the action.  Any other information which is readily available to the installation should be included.  A brief statement of the environmental condition, based on existing/available information should be included.  However, completed environmental information and any other portions of the ROA which require extensive research, study or testing need not be performed until approval of the Abbreviated ROA is received.  A sample Abbreviated ROA is provided at Appendix A.  

6.
Timelines

The following is a typical projected timeline.   These timelines are notional and will vary according to complexity of the proposed transaction.

Regular Time Line

Day

Action 

                1             Installation identifies Enhanced Use Lease Project

   15

Installation submits Abbreviated ROA through Regional HQ 

   to ACSIM and DASA (I&H)    

              30             Installation receives approval of Abbreviated ROA

    45   
Installation prepares and submits ROA to their Regional Headquarters

    60             Determination of Availability

    75   
T10 Notification sent to Congress

    90
Start developing the Notice of Availability to Lease (NOL)

  105

Receive approval from Congress

  115
Release the NOL in the Commerce Business Daily or post to fedbizopps.gov

  145

Conduct Industry Conference

  175

Receive/Evaluate written proposals

  205

Oral Presentations

  235

Select Business Developer

  250

Award Conditional Lease

  275

Create Business and Leasing Plan

  300

Secretariat approval of Plan
320 Lease Executed 

7.
Required Documentation

The following documents are the key real estate documents for the Enhanced Use Leasing process.  Most of  these documents are standard real estate documents, which are already in use by installations.  Samples of the following key real estate documents are included in Appendix A:

Abbreviated Report of Availability

Report of Availability 

Title 10 Report 

The following are key environmental documents, which will be prepared by your Installation Environmental Manager:  Environmental Baseline Survey (EBS); Finding of Suitability to Lease (FOSL); NEPA Documentation.

8.
After Lease Execution 

a.  RP Accountability

The procedure for Real Property Accountability will not change.  We are in the process of changing IFS Grant Screen to reflect enhanced use leasing.  There will be a code to detect this as enhanced use lease and we will also capture if we are receiving dollars, Payment-in-Kind or both.  Also, we  will capture the types of Payment-in-Kind that the installation is to be receiving in lieu of dollars.  A business rule will be applied to exclude these facilities from the inventory for programming purposes.

b.  Accountability of Funds

Corps of Engineers (COE) district finance and accounting offices deposit proceeds from the outlease of real property in the Special Treasury Accounts, 97R5188 and 97R5189.  Contracts written must clearly state that 10 USC 2667 or 40 USC 485(h) are the authorities under which the contract is being written, or else the proceeds could be placed into the miscellaneous receipts account of the Treasury.  Deposits must clearly identify the installation that generated the revenue by using the proper location code.  Office of the Secretary of Defense withdraws the money from the special Treasury Accounts and provides it to HQDA via an Obligation Document.  HQDA provides the funds to Regional Headquarters via Funding Authorization Documents (FADs), to the generating installations.  The funds are no-year funds available for expenditure beyond the fiscal year end.

A systems change package to IFS is forthcoming in early summer 2002 which will have data elements to collect in-kind consideration.  This will provide information to Congress on how the Army is using its new authority.

9.
Frequently Asked Questions

Q:  How does the McKinney Act, which requires certain properties to be screened for use by homeless providers, affect EUL?

A:  Installations must make the determination as to whether a specific property should be screened for McKinney Act purposes prior to making it available for an Enhanced Use Lease.  However, availability for leasing purposes is not necessarily congruent with availability for McKinney Act purposes.  For example, property or facilities which are required to fulfill or support a mission requirement may be available for leasing purpose but are not subject to the McKinney Act.  Similarly, properties which are currently not occupied, but are scheduled for future occupation may be available for leasing but are not subject to McKinney Act requirements.  Some examples of situations where properties would not be available for McKinney Act purposes are:  buffer zone land; office building space which is scheduled, according to a valid Real Property Master Plan, for future occupation; and properties for which the installation has a historical preservation requirement, so long as the proposed lease is consonant with those requirements.

It should be noted that reporting property under the McKinney Act does not mean that the property may not ever be leased using Enhanced Use Leasing – once the property has been screened, and the regulatory period has passed with no provider applications, the installation may proceed with leasing plans.  McKinney Act screening can affect the typical timelines which are provided in this document, however, some time savings can be achieved by performing McKinney Act screening concurrent with other activities.  As a general rule of thumb, installations should plan for approximately 90 days to complete the McKinney Act process from the time when the McKinney checklist is sent to HUD until the time when the Army makes the availability determination.

Q:  Does the EUL process apply to small leases?

A:  The expanded authority does apply to small leases, however, some modification of the 270-day timeline and reporting requirements may be permissible as warranted by circumstances.  

Q:  Can I use EUL to get new family housing?

A:  No, a MCA project or the RCI Program is used for obtaining new family housing.

Q:  Who pays the administrative costs of EUL?

A: The installation bears the administrative costs of Enhanced Use Leasing.

Q:  If the land is available for leasing, shouldn’t it be excessed?

A:  Lands may be available for leasing purposes and yet not considered excess for a number of reasons.  For example, lands which were acquired for buffer zone purposes will not be excess so long as they are still fulfilling that purpose.  Similarly, lands which are entirely surrounded by other non-excess installation lands may be available for lease, yet not excess.  Buildings may be excess (and therefore available for removal), however, the underlying real property may be considered non-excess.  An accurate and thorough Real Property Master Plan is the key to making these distinctions and determinations.

Q:  What if I get an unsolicited proposal for an EUL?

A:  Entrepreneurs may submit unsolicited proposals, however, Enhanced Use Leases will always be competitively awarded, and the entrepreneur should be so informed.

Q:  What can the cash proceeds of an EUL be used for?

A:  By law, the cash proceeds are split 50/50 between the installation and the Secretary.  However, as a matter of policy and practice, the installation normally receives the entire proceeds.  Cash proceeds may only be used for:  maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities; construction or acquisition of new facilities (but not family housing); lease of facilities; and Facilities Operations Support.  Please see the Installation Guide on Sale and Outlease of Army Assets, issued by the Office of the Assistant Secretary of the Army for Financial Management, for further details and instructions.  

http://www.asafm.army.mil/rabp/info/SOP-gd/sales.htm
Q:  What kind of in-kind consideration can I obtain for an EUL?

A:  In-kind consideration may be used for:  maintenance, protection, alteration, repair, improvement or restoration (including environmental restoration) of property or facilities; construction of new facilities (including family housing); provision of facilities; Facilities Operation Support; and provision of other services relating to activities that will occur on the leased property.  In-kind consideration may be accepted at any property or facility under the control of the Secretary (not just at the leasing installation).  Please see the Installation Guide on Sale and Outlease of Army Assets, issued by the Office of the Assistant Secretary of the Army for Financial Management, for further details and instructions.  

http://www.asafm.army.mil/rabp/info/SOP-gd/sales.htm
Q. Can entrepreneurs request site inspections, and if so, what is the procedure?

A.  All requests for site visits, at installations where facilities are available for  Enhanced Use Leasing, must follow normal Army Chain-of-Command procedures .  Information concerning entrepreneur’s interest in facilities will be requested along with relevant corporate information.  Site visit arrangements will be accomplished through Regional Headquarters points of contact to their Installation personnel.   Installations will provide site visits and may provide land maps or facility drawings if they are available.  Entrepreneurs should not expect installations to provide detailed architectural or engineering drawings at no cost. 

Q. What are the budget scoring implications of Enhanced Use Leasing?

A.  There are no budget scoring implications to Enhanced Use Leasing according to the Office of Management and Budget.  Consideration received from Enhanced Use Leases is not an acquisition, and will not be considered or scored.  There may be scoring implications if the installation leases back any portion of the leasehold

APPENDIX A

REAL ESTATE DOCUMENTS

Illustrated Examples:  

Abbreviated ROA, ROA and Title Ten Report

REPORT OF AVAILABILITY (ABBREVIATED)
FORT JOHNSEN, USA
A. GENERAL AND OPERATIONAL INFORMATION
1.  Project:
Beach Circle Barracks Project
Buildings 107,108,187,Main Post




Fort Johnsen, USA
2.  Map of Area: See Encl 1
3.  Type of Outgrant:  (X) Lease  ( ) License  ( ) Easement
( ) Permit
4.  Proposed use: Buildings 107,108,187 are currently vacant.
    The principal goal of this leasing effort is to facilitate the most effective and efficient use of Buildings 107,108,187, Fort Johnsen, USA.  The intent of this action is to select a developer through a competitive lease application process.  Once selected, the Army will issue a conditional notice of lease award, and begin collaboratively working with the lessee to develop a business and lease plan.  This plan will set forth the lessee’s method for rehabilitating the facilities, including its financial effort and will establish parameters concerning subleasing.  Upon approval of the leasing and business plan by higher headquarters, a lease will be issued to the developer.  The leasing of these facilities will directly benefit the government by improving the condition of the properties, while reducing operating and maintenance costs.  All subleases will follow the normal established procedures and will be in conformance with the installation Master Plan.

5. Recommended term of outgrant: 50 years
    Start date, if applicable: UNKNOWN  
6.  General property description/characteristics of the property:
Building 107 is a permanent facility, built in 1927, consisting of 42,000 square feet and is classified as 72111 (Enlisted UPH).  It is located on Beach Circle. Building 107 will be used temporarily to house a designated tenant during renovation of Buildings 1204/1205 and will not be available until the fall FY 2003. 
Building 108 is a permanent facility, built in 1927, consisting of 35,000 square feet and is classified as 72111 (Enlisted UPH).  It is located on Beach Circle.
Building 187 is a permanent facility, built in 1940, consisting of 32,000 square feet and is classified as 72111 (Enlisted UPH).  It is located on Beach Circle.
7.  Are Government buildings and improvements included in the area:  ( ) NO  (X) Yes.  If yes, give details on buildings and improvements and attach copy of floor plan, if applicable:

Building Identification No.: 107, Square Feet:  42,000

Outgranted/percentage of building available:  100%

Condition of the facility:  Fair

Building Identification No.:  108, Square Feet:  35,000

Outgranted/percentage of building available:  100%

Condition of the facility:  Fair

Building Identification No.:  187, Square Feet 32,000

Outgranted/percentage of building available:  100%

Condition of the facility:  Fair
8. Remarks – include any legal, policy, or mission factors you are aware of that may affect the proposed use of the property:  
The lessee will be responsible for returning all land and facilities in as good order and condition as existed upon commencement of the lease, less ordinary wear and tear.

The lessee is responsible for compliance with all Federal, State and Local laws, regulations, mitigation and monitoring procedures during the terms of the lease.  Fort Johnsen reserves the right to inspect and sample the property to determine compliance.  If lessee changes the use of the real estate during the lease term, they are required to advise and provide appropriate environmental documentation to the installation commander.  Upon expiration of the lease, the lessee must leave the real estate environmentally restored or be held financially responsible for any restoration required as a result of its activities.

9.Statement of Environmental Condition:  Available environmental documentation indicates that there are no environmental conditions which would preclude outgrant of this property or impose limitations on its use.  

10. Time Sensitivity:  There is no time sensitivity to this action.

______________________

_______________________________
Date





John Doe, PE






Director, Public Works   
REPORT OF AVAILABILITY
FORT JOHNSEN, USA
A. GENERAL AND OPERATIONAL INFORMATION
1.  Project:
Beach Circle Barracks Project
Buildings 107,108,187,Main Post




Fort Johnsen, USA
2.  Map of Area: See Encl 1
3.  Type of Outgrant:  (X) Lease  ( ) License  ( ) Easement
( ) Permit
4.  Proposed use: Buildings 107,108,187 are currently vacant.
    The principal goal of this leasing effort is to facilitate the most effective and efficient use of Buildings 107,108,187, Fort Johnsen, USA.  The intent of this action is to select a developer through a competitive lease application process.  Once selected, the Army will issue a conditional notice of lease award, and begin collaboratively working with the lessee to develop a business and lease plan.  This plan will set forth the lessee’s method for rehabilitating the facilities, including its financial effort and will establish parameters concerning subleasing.  Upon approval of the leasing and business plan by higher headquarters, a lease will be issued to the developer.  The leasing of these facilities will directly benefit the government by improving the condition of the properties, while reducing operating and maintenance costs.  All subleases will follow the normal established procedures and will be in conformance with the installation Master Plan.

5. Recommended term of outgrant: 50 years
    Start date, if applicable: UNKNOWN  
6.  Use requested by: ( ) Army element ( ) Private party  
( ) Adjoining grantee  ( ) State, local government  ( ) other Federal agency  (x) Other  UNKNOWN AT THIS TIME.
7.  General property description/characteristics of the property:
Building 107 is a permanent facility, built in 1927, consisting of 42,000 square feet and is classified as 72111 (Enlisted UPH).  It is located on Beach Circle. Building 107 will be used temporarily to house a designated tenant during renovation of Buildings 1204/1205 and will not be available until the fall FY 2003. 
Building 108 is a permanent facility, built in 1927, consisting of 35,000 square feet and is classified as 72111 (Enlisted UPH).  It is located on Beach Circle.
Building 187 is a permanent facility, built in 1940, consisting of 32,000 square feet and is classified as 72111 (Enlisted UPH).  It is located on Beach Circle.
8.  Are Government buildings and improvements included in the area:  ( ) NO  (X) Yes.  If yes, give details on buildings and improvements and attach copy of floor plan, if applicable:

Building Identification No.: 107, Square Feet:  42,000

Outgranted/percentage of building available:  100%

Condition of the facility:  Fair

Building Identification No.:  108, Square Feet:  35,000

Outgranted/percentage of building available:  100%

Condition of the facility:  Fair

Building Identification No.:  187, Square Feet 32,000

Outgranted/percentage of building available:  100%

Condition of the facility:  Fair
9.  If building space only and land is not included in grant, explain why the improvement is not excess:  N/A.
10. United State property interest:  (X) fee simple title 
( ) easement  ( ) in-lease; or ( ) other.
11. Army jurisdiction:  (X) Primary jurisdiction, ( ) permit from a Federal Agency,  ( ) withdrawn from the public domain.
12. If land is being made available for a public road, show type of access, governmental entity, and any restrictions:  N/A
Is jurisdiction to be relinquished?  ( ) Yes  (X) No
13. Are Utilities available?  (X) Yes  ( ) No.  If yes, will utilities or other support services be provided by the Army on a reimbursable basis?  (X) Yes  ( ) No.
14. Destruction, relocation, and replacement of Government facilities:
(X) I Certify the proposed use will not require the destruction, relocation, or replacement of any Government facilities.
( ) The following information is provided with regard to the destruction, relocation, or replacement of any Government facilities:__________________________________________________.
15. I certify that the grant of the proposed use will not interfere with operation of the project, or with contemplated development and other activities as shown in an a approved Master Plan.
16. The following site specific recommendations are made as to limitations, restrictions, or conditions to be included in the grant to make the proposed use compatible with the operation of the project: Inter-service Agreement.
17. Safety issues and concerns, if any: N/A.
18. Remarks – include any legal, policy, or mission factors you are aware of that may affect the proposed use of the property:  
The lessee will be responsible for returning all land and facilities in as good order and condition as existed upon commencement of the lease, less ordinary wear and tear.

The lessee is responsible for compliance with all Federal, State and Local laws, regulations, mitigation and monitoring procedures during the terms of the lease.  Fort Johnsen reserves the right to inspect and sample the property to determine compliance.  If lessee changes the use of the real estate during the lease term, they are required to advise and provide appropriate environmental documentation to the installation commander.  Upon expiration of the lease, the lessee must leave the real estate environmentally restored or be held financially responsible for any restoration required as a result of its activities.
19. Based on the information provided above, I recommend the outgrant be (x) Approved  ( ) Denied.
______________________

_______________________________
Date





John Doe, PE






Director, Public Works   
REPORT OF AVAILABILITY
ENVIRONMENTAL AND CULTURAL CONSIDERATION
PART B:
1. Coastal Zone Management (CZM) (if applicable):
(X)  CZM is not applicable.

( )  CZM is applicable and the proposed was is/will be consistent with the approved state CZM Plan.
2. Clean Water Act (Federal Water Pollution Control Act) (choose one, if applicable)
(X) This action will not involve the discharge of any pollutants into the waters of the United States or less than one million gallons of discharge per day will be made.

( )  This action will entail the discharge of more than one million gallons of pollutants into the waters of the United States per day.

( )  The applicant has applied for and received a NPDES Permit from the EPA/appropriate state agency.  If not received, state circumstances:__________________________.

( )  The Grantee is complying with the requirements of a NPDES Permit and the Grantee has a monitoring and reporting procedure.

( )  Subsequent requests for expansion or additional construction should be reviewed to assure the Grantee is in compliance with the five acre rule.
3. Floodplain: (choose one, if applicable)
( )  This property is not located within the 100 year floodplain and dos not fall under the purview of Executive Order 11988.

( )  This property is located within the 100 year floodplain and does fall under the purview of Executive Order 11988 and (circle the appropriate):
a. The proposed occupancy or modification will not adversely impact the floodplain.
b. There is no other practicable alternative available for this intended use.
c. The proposed occupancy or modification may be allowed subject to the following restrictions being incorporated in the outgrant document: _____________________________.
4. Wetlands: (choose one, if applicable)
( ) This property is not located within a wetlands area and, therefore, does not fall under the purview of Executive Order 11990.

( )  This property is located within a wetlands area and does fall under the purview of Executive Order 11990, accordingly, the following restrictions must be incorporated in the outgrant document: (Status of 404 Permit Process _____________________)
5. Endangered Species: (choose one, if applicable)
( ) This action will not jeopardize the habitat of any endangered species of fish, wildlife, or plants pursuant to the Endangered Species Act.

( )  This action jeopardizes the habitat of endangered species of fish, wildlife, and/or plants identified on an attached map.  Accordingly, the following restrictions must be incorporated in the outgrant document to protect the habitat: _______________________________.
6. Fish and Wildlife Coordination Act: (choose one, if applicable)
( ) This action will not jeopardize fish and wildlife species or habitat integral to Congressionally authorized mitigation or General Plans, or Army agreed to recommendations in Fish and Wildlife reports prepared under the provisions of the FWCA.

( )  This action will jeopardize fish and wildlife species or habitat integral to Congressionally authorized mitigation or General Plans, or Army agreed to recommendations in Fish and Wildlife reports prepared under the provisions of the FWCA.

Impact description: ______________________ RECOMMENDED ACTIONS PRIOR TO AVAILABILITY:_____________________________.
7. Historical and Cultural Resources: (choose one, if applicable)
( ) The area has been surveyed for historical and cultural resources and there have been none identified on this property, and this action is in compliance with the National Historic Preservation Act and other relevant laws; Executive Order 11593, Protection and Enhancement of the Cultural Environment; or an MOA’s related thereto.

( )  A survey has identified historical and/or cultural resources on this property.  This action has been coordinated with the State Historic Preservation Officer and the Advisory Council on Historic Preservation in accordance with 36 CRF 800.  The following restrictions must be incorporated into the outgrant document to protect the resource:______________________________

( )  Native American graves or artifacts have been identified on this property.  Refer to requirements of the American Indian Religious Freedom Act and Native American’s Graves Protection and Repatriation Act.

( )  Archaeological sites or resources have been identified on this property.  Refer to the Antiquities Act; Archaeological and Historical Preservation Act; and Archaeological Resources Protection Act.
8. Miscellaneous Provisions:  (choose one, if applicable)

( )  The proposed outgrant activity will involve the use of pesticides, e.g. agricultural, golf courses, restaurants.  Refer to the Federal Insecticide, Fungicide, and Rodenticide Act and state pesticide regulations, as necessary.

( )  The proposed outgrant activity will impact an area designated under the Wild and Scenic Rivers Act.  Attach any site specific restrictions necessary to protect the area.
( )  The proposed outgrant activity will include fuel burners, incinerators, gas pumps, solvent or other volatile compounds.  Refer to the Clean Air Act and state and local regulations.  Give status of state and local permits.  The USA Department of Environmental Protection (USADEP) has issued a Title V Air Operating Permit for the operation of the installation heating plant boilers.  Buildings 205, 107, 108 and 187 are contained within the air operating permit.  Heating requirements are not expected to increase as a result of modernization.

( )  The proposed outgrant activity will include substances covered by the Toxic Substances Control Act.

( )  Other special purpose environmental laws, as follows:
9. NEPA Requirements: (choose one, if applicable)
  ( ) This action falls under one of the Categorical Exclusions (CX) contained in AR 200-2 or ER 200-2-2 (Procedures for Implementing NEPA).  The environmental affect of the action has been considered.  A Record of Environmental Consideration (REC) is attached.

( )  The impact of this action is considered to be minimal or insignificant.  An Environmental Assessment (EA) with a Finding of No Significant Impact (FONSI) is attached/is being prepared.

( )  The impact of this action is considered to be significant.  An Environmental Impact Statement (EIS), or supplement thereto, is attached/is being prepared.
10.The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) and the Environmental Baseline Study (EBS) or Preliminary Assessment Screening (PAS): (choose one, if applicable)
( ) An EBS/PAS has been conducted and no HTRW substances were identified as released, stored, or disposed on the property in the threshold quantities.  Copy is attached.

( )  An EBS/PAS has been conducted which indicates HTRW substances were released, stored, or disposed on the property in the threshold quantities.  The CERCLA notice should be included in the outgrant document.  Copy is attached containing the details.  Choose one:
a. Remedial actions have been taken so that the property is considered safe for the proposed use.
b. Remedial actions have not been taken.  Provide details and justification for outgranting in the current condition.
11. Real Property Contaminated with Ammunition, Explosives or Chemicals. (choose one, if applicable)  N/A

( )  The property has been decontaminated using the most appropriate technology consistent with the proposed use of the property.

( )  Transfers is to another Federal agencies for compatible use of surface de-contaminated real property, subject to the following limitations, restrictions and prohibitions concerning the use of the property, to ensure personnel and environmental protection:________________________________.

( )  Access rights are reserved to implement any monitoring plan.

( )  Coordination with HQDA, DACS-SF and DAMO-SWS attached with the Land Disposal Site Plan (LDSP).  Reference AR 385-64, “U.S. Army Explosives Safety Program”.
12. Waste Disposal: (The Solid Waste Recovery Act, as amended; Resource Conservation and Recovery At (RCRA).  (choose one, if applicable)
( ) The applicant will not generate hazardous waste or will not treat, dispose or store waste defined by EPA as having the following characteristics – corrosivity, ignitability, reactivity, or toxicity.

( )  The applicant will generate hazardous waste or will produce waste defined by EPA as having the following characteristics – corrosivity, ignitability, reactivity, or toxicity.  Choose the appropriate:
a. The applicant has obtained a hazardous waste identification number from EPA and, if applicable, the state.
b. The applicant has established records, waste management requirements, and a Spill Prevention Plan.
13. Underground/Other Storage Tanks. (choose one, if applicable)
( ) There are no UST’s on the property and the applicant will not be installing tanks.  Heating is provided by Natural Gas.

( )  There are no above ground storage tanks for fuel or other regulated substances and the applicant will not be installing tanks.

( )  There are UST’s on the property and/or the applicant will be installing tanks.  Existing tanks are in compliance with current laws and regulations: ( ) Yes, ( ) No.  Construction of proposed tanks have been certified for such compliance: ( ) Yes, ( ) No.

( )  There are above ground storage tanks for fuel or other regulated substances on the property and/or the applicant will be installing tanks.  Existing tanks are in compliance with current laws and regulations: ( ) Yes, ( ) No.  Construction of proposed tanks have been certified for such compliances ( ) Yes, ( ) No.
14. Additional Comments:
________________



________________________________
Date





John Doe, PE






Director, Public Works
________________                 ________________________________
Date                             Jane Doe
                                 LTC, JA
                                 Staff Judge Advocate
TITLE TEN REPORT

DEPARTMENT OF THE ARMY
SUBMITTED BY OFFICE, CHIEF OF ENGINEERS
Real Estate
           Report No. ____ 
Submitted pursuant to Title 10, United States Code, Section 2662.
     Name of Installation:
Fort Johnsen
     Using Region:

Region Somewhere USA
     Former Use:

Barracks
     Area:                    

Buildings (107,000 sq. ft.);  
     Original Costs:

Improvements: $ 404,359.00




Land:
N/A
     Proposed Action:

Lease of Government-owned historic real property
     Authority:         
           10 U.S.C. 2667 
1.
The Department of the Army proposes to lease for a term not to exceed a total of 50 years: Building 187 (32,000 gross square feet), Building 107 (42,000) gross square feet), and Building 108 (35,000 gross square feet) and the underlying land and parking..  
2. The Installation's present mission is research and development.  There are approximately 746 military and 7,365 civilians assigned to Fort Johnsen.  Major tenants include a major subordinate command headquarters, school house, other Army mission support activities.
3. The principal goal of this initiative is to facilitate the preservation of the Beach Circle Complex.  These facilities are contributing elements to the Fort Johnsen Historical District and are eligible for the National Register of Historic Places.  The Army's decision to support this initiative was taken only after serious consideration of other identified alternatives, which were judged unacceptable.  These included demolishing or excessing the facilities with the expectation of disposing of them to the general public.  The latter option was not judged unacceptable because it raised problems relating to the installation's territorial integrity.  Likewise, the former option would was not judged unacceptable because its adoption would result in a loss of the buildings and their historical significance.  Finally, removal of the facilities intact was also considered.  This option was rejected due to technical difficulties associated with the removal of the buildings and the fact that relocation to another site would impair the overall historical integrity of the Fort Sam Houston grounds.
4. Following the completion of all environmental, historical, and other required compliance actions, the Army anticipates entering into a lease or leases at fair market rental value with a developer skilled in restoring and maintaining historic properties.  Lessees will be selected on a competitive basis through a Request for Qualifications (RFQ) solicitation process that emphasizes the lessee's general capabilities/qualifications, past performance, financial capability and financial return expectations, as well as experience with historic properties.  The solicitation will also encourage lessees to propose solutions for returning federal tenants to Fort Johnsen on preferential terms.  At the end of the selection process, the Army will issue a conditional notice of lease award and begin working collaboratively with the lessee or lessees to develop a business and leasing plan.  The business and leasing plan will set forth the lessee's plans for rehabilitating the Beach Circle Buildings, including its plans for financing the effort, and establish parameters concerning subleasing.  The lessee's financial return from the project will come from rents earned through sublease agreements compatible with Fort Johnsen’s military and research and development missions.  Fair market value will be obtained by the Army through the provision of in-kind services (i.e., the cost of rehabilitating the Beach Circle buildings) and appropriate setoffs related to the lessee's operation and maintenance of the leased properties.  At all times during this initiative, title to the leased properties shall remain with the Army.

APPENDIX B

Definitions

Active Installation     A facility in use by active organizations.

Contamination     
Presence of conventional unexploded ordnance ; presence of biological , radioactive , toxic-chemical, or hazardous substances (as defined in the Comprehensive Environmental Response Compensation and Liability Act of 1980) at levels that may present a public hazard or exceed applicable regulatory standards.

Disposal     Any authorized method of permanently divesting DA of control of and responsibility for real estate.

Excess Real Estate     Any real property under the control of any Federal agency that is not needed for the discharge of agency responsibilities.

Excessing     The process of determining that real estate is not needed by the Army.  Reporting excess property to the disposal agency for disposal.

Federal Property Act     Law that controls management and disposal of most federally controlled real estate.

Fee Owned     Real property for which the United States has all right, title, and interest rather than a partial interest.

Hazardous Materials     
See contamination.

Holding Agency     The Federal agency with accountability for the property.

Improvements     An addition to land amounting to more than repair or replacement and costing labor or capital (e.g., buildings, pavements, pipelines, and other structures more or less permanently attached to the land).

Industrial Installation     Industrial facility held by DA in active or inactive status as a reasonable reserve of departmental controlled production capacity and potential. Installations retained and used in their entirety or in part or maintained in idle status for production of military weapons, systems, munitions, components, and supplies.

Ingrants     Property acquired for Army use by lease, license, or permit.

Installation Commander     Senior officer responsible for an installation.

Installed Building Equipment     Equipment and furnishings required to make the facility usable and attached as a permanent part of the structure.

Nonexcess Property     Property required for an Army mission but proposed for sale to obtain proceeds in an amount sufficient to fund acquisition of replacement land or facilities.

Nonusable Condition     
Used to describe a facility as unserviceable, because it has deteriorated to the extent that it needs extensive restoration or it is a danger to the health and safety of personnel or to equipment.

Outgrant  An authorization for use of military real property controlled by the Department of the Army to other military departments, federal agencies, state and local governmental agencies, and private organizations or individuals.  Types of outgrants include leases, licenses, permits, easements, and consents.

Personal Property     Any property not considered real property.

Public Domain     
Land or interest in land owned by the United States and administered by the Secretary of the Interior, through the Bureau of Land Management, without regard to how the United States acquired ownership, except lands located in the Outer Continental Shelf and lands held for the benefit of Indians, Aleuts, and Eskimos.

Real Estate     Real property owned by the United States and under the control of the Army.   It includes the land, right, title, and interest therein and improvements thereon. The land includes minerals in their natural state and standing timber; when severed from the land, these become personal property. GSA has excepted growing crops from the definition of real estate when the disposal agency designates such crops for disposal by severance and removal from the land. Rights and interest include leaseholds, easements, rights-of-way,

water rights, air rights, and rights to lateral and subjacent support. Installed building equipment is considered real estate until severed. Equipment in place is considered personal property.

Real Property     See real estate.

Reassignment     Change of jurisdiction over real estate from one command or agency to another within DA.

Related Personal Property     Any personal property that is an integral part of real property or is related to, designed for, or specially adapted to the functional or productive capacity of the real property and which, if removed, would significantly diminish the economic value of the real property.  Normally, common use items (including general purpose furniture, utensils, office machines, office supplies, or general purpose vehicles) are not considered to be related personal property that the GSA Administrator determines to be related to the real property.

Relocatable Building     A building designed for the purpose of being readily moved, erected, disassembled, stored, and reused (e.g. trailer type building but not mobile trailer). Usually considered personal property but in certain instances is on the real property account.

Reserved Public Lands     See withdrawn public lands.

Screening     Circulating a notice of real property to determine whether it is required by another organization.

Security Interests
     An interest in personal property or fixtures, which someone obtains to ensure payment owed or performance of an obligation.

Surplus Real Estate     Any excess real property not required for the needs and discharge of the responsibilities of all Federal agencies, as determined by the GSA Administrator.

Transfer     Change of jurisdiction over real property from one Federal agency or department to another, including military departments and defense agencies.

Vacated Premises
     Property from which all military personnel and missions have been vacated.

Withdrawn Public Lands     Public domain held back for the use or benefit of an agency by reservation, withdrawal, or other restriction for a special governmental purpose.

APPENDIX C

RELATED LAWS AND REGULATIONS

Army Regulation 200-1, Environmental Protection and Enhancement:  This regulation provides an overview of the entire spectrum of environmental laws, programs and requirements which affect Army activities. It does not provide a complete listing of requirements or detailed guidance on complying with environmental laws and regulations. 

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R200_1/CCONTENTS
Army Regulation 200-2, Environmental Effects of Army Actions:  Sets forth policy, responsibilities, and procedures for integrating environmental considerations into Army planning and decision-making. It establishes criteria for determining what Army actions are categorically excluded from requirements to prepare an Environmental Impact Statement (EIS) and lists 

applicable categorical exclusions (CX).

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R200_2/CCONTENTS
Army Regulation 200-3, Natural Resources—Land, Forest and Wildlife Management:    This regulation sets forth policy, procedures, and responsibilities for the conservation, management, and restoration of land and the natural resources thereon consistent with the military mission and in consonant with national policies. Supporting guidance and details are delineated in DA Pam 420–7.

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R200_3/CCONTENTS
Army Regulation 200-4,  Cultural Resources Management:  This regulation prescribes Army policies, procedures, and responsibilities for meeting cultural resources compliance and management requirements. The scope of this regulation includes the National Historic Preservation Act (NHPA); American Indian Religious Freedom Act (AIRFA) and Executive Order (EO) 13007; Native America Graves Protection and Repatriation Act (NAGPRA); Archeological Resources Protection Act (ARPA), 36 CFR 79; and other requirements and policies affecting cultural resources management.  

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R200_4/CCONTENTS
Army Regulation 210-20, Master Planning for Army Installations:  This regulation describes the Army’s real property master planning process. It establishes the role of real property master planning and its relationship to the Planning, Programming, Budgeting and Execution System (PPBES).  It assigns responsibilities and prescribes policies and procedures relating to the development, content, submission, and maintenance of the Real Property Master Plan (RPMP) at all levels of command.  The Real Property Master Plan:  (1) Establishes the foundation for the management and development of an excellent installation;  (2) provides the framework for analyzing and justifying maintenance and repair resource allocations; (3) helps justify all peacetime and mobilization construction and development activities on the installation; (4) forms an important management tool to ensure the efficient assignment, utilization, and disposal of real property assets; and, (5) provides a decision-making tool to identify requirements and alternatives for resolving real property deficiencies and excesses.

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R210_20/CCONTENTS
Army Regulation 405-10, Acquisition of Real Property and Interests Therein.  This regulation sets forth the authority, policy, responsibility, and procedures for the acquisition of real property and interests therein, for military purposes by the Department of the Army. It implements Department of Defense Directives 4165.6, 4165.12, and 4165.16.

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R405_10/CCONTENTS
Army Regulation 405-20, Federal Legislative Jurisdiction:  This regulation sets forth definitions, basic characteristics of Federal legislative jurisdiction and the policies, procedures, and responsibilities relating to the acquisition and retrocession of such jurisdiction over land areas within the United States that are under the control of the Department of the Army. 

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R405_20/CCONTENTS
Army Regulation 405-45, Real Property Inventory Management:  This regulation and DA PAM 405-45 set forth the requirements, authority, policy, and responsibility for the accountability and management of all real property and interest therein. The real property inventory is a basic source of information on status, cost, area, capacity, condition, use, and management of real property at the installation and Major Army Command (REGIONAL HEADQUARTER) level. 

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R405_45/CCONTENTS
Army Regulation 405-70, Utilization of Real Property: This regulation prescribes the Army’s policies, criteria, responsibilities and procedures for the use of real property. It identifies rules for the use and survey of real property under the control of the Department of the Army (DA), and establishes integration with the Army’s real property master planning process. 

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R405_70/CCONTENTS
Army Regulation 405-80, Management of Title and Granting Use of Real Property:  This regulation sets forth the authority and prescribes policies for management of title to real property under the jurisdiction or control of the Department of the Army (DA), granting the use of that real property to non-Army users, and oversight of unauthorized uses of that real property.

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R405_80/CCONTENTS
Army Regulation 405-90, Disposal of Real Estate:  This regulation sets forth authorities, responsibilities, policies, and procedures for the disposal of military and industrial real estate under the custody and control of the Department of the Army (DA) worldwide. 

http://books.usapa.belvoir.army.mil/cgi-bin/bookmgr/BOOKS/R405_90/CCONTENTS
McKinney-Vento Homeless Assistance Act, 42 U.S.C. 11411 et seq.:  This law requires, inter alia, that government agencies report unutilized, underutilized and excess properties to HUD so that they may be made available to qualified providers for assistance to the homeless.

http://www.hud.gov/offices/cpd/homeless/rulesandregs/laws/index.cfm
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