Aug 16 1999

DAIM-CS

MEMORANDUM FOR Commander, Forces Command, ATTN:  AFPI-IMP,

                                             1777 Hardee Avenue SW, Fort McPherson, GA  30330-1062 

SUBJECT:  The Composition of Source Selection Evaluation Boards in A-76 Cost Comparisons –DA Pam 5-20 and DXS/Baker LLC: Morrison Knudsen Corporation Decision (B-28112244 et al., Comptroller General of the United States, 1999 U.S. Comp. Gen. LEXIS 16, January 12, 1999)

1.  References:

     a.  Your memorandum, 26 Apr 99, subject:  Change to DA Pam 5‑20, Commercial Activities Study Guide (Encl 1).

     b.  Memorandum, DAJA-KL, Office of The Judge Advocate General, 26 Mar 99, SAB (Encl 2).

2.  In reference 1a (Encl 1), you proposed changes to paragraph 6-20c of DA Pam 5‑20 that would allow the following individuals to serve on a Source Selection Evaluation Board (SSEB) for an A‑76 cost competition:

     (a)  Preparers of the independent government estimate (IGE).

     (b)  Individuals in the function under study.

3.  There does not appear to be any reason why preparers of the IGE—a source selection tool—should not serve on the SSEB or vice versa.  Accordingly, effective immediately, preparers of the IGE may serve on the SSEB and SSEB members may participate in preparing the IGE.  Paragraphs 6‑20c(3) and 6-8(5)(c), which deal with the IGE, will be deleted from the next revision of DA Pam 5‑20.  (This is not to be confused with preparers of the in‑house cost estimate (“in‑house bid”), who must not under any circumstances serve on or advise the SSEB.)

4.  It is an entirely different situation regarding individuals in the function under study.  We recognize the resource issue that you discuss in paragraph 5 of reference 1a (Encl 1).  However, in light of the information in the referenced OTJAG memorandum (Encl 2), we believe that your proposal—that installations be allowed to staff the SSEB with individuals in the function under study as long as installations “document the need for the technical expertise of the employee”—would provide insufficient safeguards and that MACOM-level approval is necessary.  Therefore, in lieu of your proposal, the authority in the following paragraph is provided.
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5.  Authority to approve exceptions to the source selection guidance in DA Pam 5-20, paragraph 6‑20c(4), is hereby delegated to Headquarters, FORSCOM, provided that –

     a.  You approve such exceptions in writing (provide a copy to this office and to the Office of The Judge Advocate General within one week of approval), and

     b.  Approval is based on written documentation, submitted by the installation or garrison commander requesting the exception, that considers the information in reference 1b and provides at a minimum the information indicated in paragraphs 10 and 12 of reference 1b.

6.  When you receive the first request for exception (paragraph 5b above), request you provide a copy to this office and to the Office of The Judge Advocate General upon receipt and before approval is granted.

7.  Finally, your proposed changes to DA Pam 5-20 (paragraph 5, Encl 1) includes a clarification of the term “members of the function under study” that excludes governmental in nature (GIN) and residual organization positions.  Because individuals whose work is not included in the Performance Work Statement (PWS) are generally not affected by the cost comparison decision (whether to convert such work to contract performance), there would not be a conflict of interest for such individuals to serve on the SSEB.  Accordingly, effective immediately, such individuals may serve on the SSEB.  In the next revision of DA Pam 5‑20, the last sentence of paragraph 6‑20c will be revised to read as follows:  “The SSEB cannot include individuals who may be directly affected by the cost competition decision, including the following individuals:

     “- Management study team members.

     “- Individuals who participated in preparing the in-house cost estimate.

     “- Individuals whose work is included in the PWS.”

8.  POC is Jim Wakefield, DSN 223-6836.








Signed by Ms. Menig 8/16/1999

Encls





     R. L. VAN ANTWERP

  





     Major General, GS

        





     Assistant Chief of Staff

                    




         for Installation Management
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26 Apr 99

MEMORANDUM FOR ASSISTANT CHIEF OF STAFF FOR INSTALLATION

                                          MANAGEMENT, 600 ARMY PENTAGON, 

                                          WASHINGTON, DC  20310-0600

SUBJECT:  Change to DA Pam 5-20, Commercial Activities (CA) Study Guide

1.  Request a change to the current Army guidance on the make-up of Source Selection Evaluation Boards (SSEB) for CA studies as contained in DA Pamphlet 5-20 (31 July 1998), paragraph 6-20 (c).  The current DA PAM restrictions impact all CA studies and are especially problematic for whole base studies which include all base operations’ functional organizations.  

2.  Restrictions against individuals serving on the SSEB who work in the function under study are of primary concern.  We also believe that employees who have had minimal input to the in-house cost estimate and the management study do not present a conflict of interest and should be allowed to serve on the SSEB.  In addition, we do not believe restricting individuals who prepared the independent government estimate from serving on the SSEB is necessary.
3.  The availability of experts from the functional organization under study is critical to ensure an accurate and thorough assessment of industry proposals and selection of the best value contractor.  Current and intimate knowledge of key operations will not only allow for the most expedited review process, but would greatly enhance the likelihood of an evaluator properly assessing key performance areas. 

4.  Forces Command has reviewed several options for staffing SSEBs due to current shortfalls in available personnel.  The availability of qualified candidates is impacted by several factors including the commitment of resources to the development of the management study, independent government estimate, in-house cost estimate, and technical performance plan.  Conflict of interest restrictions, procurement integrity requirements, and identifying employees willing to serve on the SSEB also substantially reduce the pool of available candidates. 

5.  We believe that concerns related to conflict of interest or the appearance of impropriety can be adequately managed while still providing installations flexibility to appoint the best qualified technical experts to the SSEB.  Unless the current guidance is changed, resource sharing and consultant contractor assistance are the most likely solutions for the installations.  However, these 
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solutions will create a substantial unfinanced bill which must be paid by HQDA to fund temporary duty costs for extended periods of time and/or to employ assistance from consultants.   Based on the foregoing, our proposed change to DA Pamphlet 5-20, paragraph 6-20c, is as follows:

     “The SSEB consists of technical experts (one member being appointed as chairman) who evaluate the proposals.  The SSEB prepares the SSA for source selection.  The size of the SSEB will vary depending on the number of proposals received and the size (estimated contract or IGS cost and complexity of PWS requirements) of the solicitation.  The following apply to staffing the SSEB:  

     (1)  The SSEB should be staffed, to the greatest extent possible, with persons who are not in the function under study.  Functional personnel that have been identified for GIN and/or residual organization positions are not considered to be part of the function under study for purposes of SSEB staffing.

     (2)  The SSEB may be staffed with employees in the function under study.  However, in such cases, it is necessary to document the need for the technical expertise of the employee.  Members of the function under study may serve on the SSAC as advisors to the SSEB. 

     (3)  To avoid the appearance of impropriety, the staffing of the SSEB cannot include a disproportionate number of employees who are in the function under study, regardless of whether they are (or are not) GIN and/or part of the residual organization. 

     (4)  The SSEB cannot include members of the management study or the preparer or anyone with full knowledge of the in-house cost estimate.  However, employees who have furnished minimal input to the management study and the in-house cost estimate may serve on the SSEB.”  

The above proposed rewrite also necessitates change to paragraph 6-8d(5).

6.  Your prompt attention to our request is appreciated since some studies are nearing the point when identification of potential SSEB candidates must be made.

For more information, contact John Ferdon, DSN 367-5692.

FOR THE COMMANDER:








(signed)


GEOFFREY D. MILLER


Major General, USA


Deputy Chief of Staff


     for Personnel and 


     Installation Management
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DAJA-KL (DAIM- ZA/18 March 99) (27-1a) 1st End Mr. Moreau/aem/588-6754

SUBJECT: The Composition of Source Selection Evaluation Boards in A-76 Cost Comparisons-Department of the Army Pamphlet 5-20 and DZS/Baker LLC; Morrison Knudsen Corporation, Decision (B-2811224 et al., Comptroller General of the United States, 1999 U.S Comp. Gen. LEXIS 16, January 12, 1999) 

HQDA (DAJA-KL), WASH DC 20310-2208



26 March 99

FOR HQDA (DAIM-ZA, Mr. Wakefield), WASH DC 20310-0600

1.
As requested, we have used the above-cited protest decision of the General Accounting Office as a basis to re-examine the larger question of the appropriateness of including personnel whose jobs are being studied in an A-76 Cost Comparison as voting members of Source Selection Evaluation Boards (SSEBs) evaluating private sector proposals.  The above-cited GAO decision, and the request of HQ, FORSCOM that HQDA grant them an exception to current Army policy drive this concern. 

2.
Current Army guidance on the make-up of SSEBs for A-76 Cost Comparisons is contained in DA Pamphlet 5-20 (31 July 1998), paragraph 6.20 (c) which reads as follows:


"The SSEB cannot include any members who may be directly affected by the cost comparison decision including members of the following:


(1) Management study team. 

(2) Preparer of the in-house cost estimate.

(3) Preparer(s) of the IGE.

(4) The function under CA study.  These individuals can service on the SSAC as advisors to the SSEB, but not as actual members of the SSEB to avoid the appearance of impropriety."

3.
On 11 March 1999, HQ FORSCOM requested an exception be granted to the above policy, citing particular problems with staffing the SSEB to review the Fort Polk Whole Base Study. At approximately the same time, it is our understanding that your office began receiving numerous inquiries, largely from FORSCOM, concerning the effect of the above-cited GAO decision.

4.
The GAO decision involved a protest filed in a solicitation that involved an A-76 cost comparison for the performance of civil operations and maintenance services by the Air Force at Wright-Patterson Air Force Base in Ohio.  A two step sealed bid procurement had been planned.  However, the Air Force announced a decision to retain performance of the function in-house after finding all step-one technical proposals unacceptable.  The decision was protested to the GAO who upheld the protest, agreeing with the protesters that the evaluation process was "fundamentally flawed as a result of a conflict of interest".  The conflict of interest resulted from the fact that 14 of the 16 evaluators held positions that were under study (i.e. their work was included in the solicitation). GAO held that this fact alone created a conflict of interest which 
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could not be mitigated, and ordered the Air Force to re-do the entire evaluation process and pay bid and proposal costs to the protesters. The GAO concluded: "...[G]iven the breadth and severity of the conflict of interest here, the conflict could not be mitigated by any action short of reconstituting the evaluation team."  Although the decision does not specifically say so, we interpret the phrase "breadth and severity", as referring to the overwhelming majority of the Board holding jobs which would be eliminated in the event the function was converted to contract performance.  No real evidence of actual impropriety by the board was presented. 

5.
While we believe that the decision stands for the proposition that a disproportionately large number of members of the board can not be made up of people whose jobs are being studied, we do not interpret this decision to say that no members of the evaluation team can hold jobs that are being reviewed. We do not believe that the decision requires the immediate dissolution and reappointment of any evaluation boards. However, the DA PAM sets out more stringent requirements than the decision.  Installations should review the membership of current evaluation boards to insure that they meet the requirements of the decision and the DA PAM.  We are available to discuss specific situations. 

6. 
While we are willing to prepare specific guidance to the field on the decision, we believe that guidance must be consistent with the current DA PAM.  Since the DA PAM goes beyond the mandate of the decision, updated guidance that is less sweeping than the current PAM could be published within current legal guidelines.  If that is the desired course of action, some affirmative action to immediately modify the PAM needs to be taken.  Whatever written guidance is published must reflect what is actually being done in the field. 

7.
We recommend that your office continue to use the PAM language as the baseline position, with some possible allowance for exceptions.  We come to this conclusion for a number of reasons:

a. Even if it goes beyond current legal requirements, if it is followed, the Army will avoid the Air Force's current dilemma- a forced re-evaluation of a major A-76 initiative, for reasons that clearly could have been totally avoided.


b. We find it implausible that no other qualified people, whose jobs are not under study, can be found to sit on SSEBs, at Fort Polk and elsewhere.


c. We do not believe the majority of A-76 studies require voting members on the SSEB who are technical experts.      

8.
As stated, we believe that relaxation of the standards in the PAM is ill advised.  While extreme cases can be addressed by exception, we do not believe the risk of losing a protest, particularly in such "showcase" actions as the "whole base" studies, is worth it if all we are gaining is the administrative convenience and possible savings in travel money that relying on people whose jobs are under study would provide.     
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9. 
While exceptional circumstances may exist, they can be addressed on a case by case basis.  We remain unconvinced that the level of technical expertise required in a typical A-76 study is high enough to mandate use of the local people whose jobs are under study.  In those cases where some sort of technical expertise is needed, the PAM would allow use of employees of the function under study as nonvoting technical advisors.  In extreme cases, technical experts could be contracted for. What is not at all clear is a plausible rationale why people with a great deal to lose (their jobs) must be voting members of the SSEB.  We should not rule out obtaining board members from such sources as tenant organizations, higher headquarters or from other, hopefully nearby, installations if that will alleviate "stacking" the board as the Air Force did.   

10.
If it is necessary to grant exceptions to the PAM, they should be based on appropriate documentation. The requester should be able to document that the particular expertise of the people being studied is required to perform the evaluation, not that it is merely more convenient or less costly to use them than rather than a team from somewhere else.  If the basis of the decision to use people in the studied function is excessive travel costs, the actual costs should be documented, along with an explanation as to why the costs are considered excessive.  Unsupported statements should not be satisfactory.    

11.
If an exception is granted, care should be exercised to insure that a significant percentage of the board members' jobs are not being studied.  A large board that has only a handful of studied personnel as members may be upheld on protest.  Even if it is not upheld, it may be possible to save the non-tainted portions of the report.  However, a board that is almost totally composed of tainted personnel is not "fixable" if a protest is upheld.

12
 Rather than grant FORSCOM a carte blanche exception to the PAM on the Fort Polk "whole base" study, we recommend that they be asked to submit a specific plan for constituting the Board, which is consistent with the above guidelines.   The Army should not risk a successful protest unless we are convinced there is no alternative and can document our case.   

13.
Please call the undersigned at (703) 588-6754 if you want to discuss this further.









        {signed}









ALFRED E. MOREAU









Attorney-Advisor









Contract Law Division  

