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1.
This office has been asked to provide a written opinion on the relationship between Energy Savings Performance Contracting (ESPC) authorized by 42 United States Code (USC) 8287, and the requirements of Office of Management & Budget (OMB) Circular A-76.  Of particular interest is what requirements, if any, A-76 places on the Government when ESPC contracts result in displacement of current Federal employees.  It is our opinion that A-76 does not apply at all to the ESPC process for the reasons stated below.

2.
The most recent version of the statute authorizing ESPCs is 42 US Code 8287, which was revised in 1998.  The relevant sections read as follows:


"(a) In general.

(1) The head of a Federal agency may enter into contracts under this title solely for the purpose of achieving energy savings and benefits ancillary to that purpose.  Each such contract may, notwithstanding any other provision of law, be for a period not to exceed 25 years.  Such contracts shall provide that the contractor shall incur costs of implementing energy savings measures, including at least the costs (if any) incurred in making energy audits, acquiring and installing equipment, and training personnel, in exchange for a share of the energy savings directly resulting from implementation of such measures during the term of the contract.

(2) (A) Contracts under this title shall be energy savings performance contracts and shall require an annual energy audit and specify the terms and conditions of any Government payments and performance guarantees.  Any such performance guarantee shall provide that the contractor is responsible for maintenance and repair services for any energy related equipment including computer software systems.  ..."

3. 
The remaining sections of the statute discuss payments, obligation authority and implementation issues, which do not relate to the issue at hand.  As we understand it, a question has arisen as to the obligation of the Government, when entering into an ESPC contract, to comply with the provisions of Office of Management and Budget (OMB) Circular A-76, particularly those portions of the Circular which mandate cost comparisons and certain protections for affected Government employees.
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4.
The latest version of OMB Circular A-76 was published in August 1983.  The current version of the accompanying Supplemental Handbook was revised in March 1996.   The Introduction to the Handbook describes its purpose as follows: 

" The August 1983 Office of Management and Budget (OMB) Circular No. A-76, "Performance of Commercial Activities," established Federal policy for the performance of recurring commercial activities.  This supplement replaces the Handbook issued with the 1983 Circular and provides updated guidance and 

procedures for determining whether recurring commercial activities should be operated under contract with commercial sources, in-house using Government facilities and personnel, or through interservice support agreements (ISSAs).  The Revised Supplemental Handbook is an integral part of the 1983 Circular." (Introduction, page iii) (Emphasis added).

5.
The Introduction to the 1996 Handbook also discusses the intended legal status of the 1983 Circular and the 1996 Supplemental Handbook, (which is also referred to as the "Supplement"):

"The Circular and this Supplement are not intended and should not be construed to create any right or benefit, substantive or procedural, enforceable at law by a party against the United States, its agencies, its officers or any person.  It should not be construed to create any substantive or procedural basis on which to challenge any agency action or inaction, except as set forth in Part I, Chapter 3, Paragraph K of this Supplement." (Introduction, page iii).  [Paragraph K, Chapter 3 refers to "Appeals of Tentative Waiver and Cost Comparison Decisions"]. 

6.
As we understand it, several Federal employee groups have asserted that A-76 procedures must be applied to the ESPC process, particularly in those instances when current Federal employees have the technical expertise to maintain and repair the energy savings equipment after it is purchased and installed by the contractor.  It is our opinion that this assertion is not legally sound for the following reasons:

a. 42 US Code 8287 creates independent authority for ESPC contracting in order to achieve energy savings.  Contracts must include the performance of an annual energy savings audit, and may include acquisition and installation of energy saving equipment, training of personnel in all aspects of saving energy, and the granting of a performance guarantee, which requires the contractor to be responsible for maintenance and repair of any energy related equipment. As we understand the concept, the contractor is responsible for all of the functions, and is paid a portion of the saved energy costs for a period of time, which may last up to 25 years.  
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b. Energy Savings Performance Contracts are not "Recurring Commercial Activities" within the meaning of the A-76 Supplemental Handbook.


c. Since A-76, by the terms of the Supplemental Handbook, creates "no substantive or procedural rights enforceable against the United States", it cannot be read as authority to challenge an action authorized by a Federal Statute.

7.
It is our opinion that the passage of 42 USC 8287 is a clear indication that Congress did not intend to bring these projects under the purview of A-76.   Since Congress would have no need to pass a new statute to merely authorize A-76 cost 

comparisons for energy savings projects, as the agencies already have such authority, the fact that such legislation was passed should be read as authorizing something beyond existing procedures.  While it may be possible, in some cases, to argue that existing employees are capable of performing the maintenance function after any new energy savings equipment is installed by the contractor, the statute clearly contemplates a "package deal".  Since the contractor is required to give a guarantee, and is responsible, by statute, for the maintenance and repair of the equipment, as his payment depends on compliance with the guarantee, there is no practical way to split this function and make current employees responsible for the maintenance function.

8.
Another compelling rationale for concluding that ESPC contracts do not fall under A-76 is the fact that the energy savings projects performed under these contracts are not "Recurring Commercial Activities", which is what the Circular applies to, by its own terms (see paragraph 4).  The Supplemental Handbook, at page 37, defines "recurring commercial activity" as: 


"A recurring commercial activity is one that is required by the Government on a consistent and long-term basis.  This definition does not imply an hourly, daily, monthly or annual requirement, but must, in a general sense, be repetitive in nature, wherein the expected workload can be reasonably estimated."

9.
Clearly, energy savings projects performed under ESPCs are not recurring requirements.  The energy savings measures or equipment are installed once, not repetitively.  While there is a requirement for an annual measurement of the energy savings, to determine the costs the contractor has earned, this measurement function is not the primary purpose of the contract.  Since ESPC projects are not recurring commercial activities, there is no obligation to follow any of the procedures in A-76.

10.
Finally, it must be noted that by its own terms [See paragraph 6 (c)], the Handbook is not authority to challenge an action authorized by statute. 
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11.
The Office of the Army General Counsel concurs in this opinion.  Please feel free to call me at (703) 588-6754 if you wish to discuss this issue further.
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