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FROM:

David C. Childs



Office of Management and Budget (OMB), BASD

SUBJECT:
CIRCULAR A-76 UPDATE VIII

This memorandum is addressed to agency A-76 points-of-contact (POCs).  It is provided for information and discussion purposes only.  It reflects discussions with agencies and other interests and is designed to keep agencies informed of issues pertaining to the implementation of the March 1996 Circular A-76 Revised Supplemental Handbook.  The clarifications noted in these updates are well within the existing requirements of the Circular and the March 1996 Revised Supplemental Handbook.

1.  OMB Circular A-76 Transmittal Memorandum No. 18

Attachment 1 is an electronic version of OMB Circular A-76 Transmittal Memorandum No. 18, dated February 18, 1998.  It updates the Federal pay raise assumptions and inflation factors used for computing the Government's in-house personnel and non-pay costs, as generally provided in the President's Budget for Fiscal Year 1999.

2.  Proposed Revisions to OMB Circular A-97

POCs should be aware that OMB published in the Federal Register on January 14, 1998 (pages 2288-2290) proposed revisions to OMB Circular No. A-97 (Revised), "Rules and Regulations Permitting Federal Agencies to Provide Specialized or Technical Services to State and Local Units of Government Under Title III of the Intergovernmental Cooperation Act of 1968," for agency and public comment.  The Circular refers to A-76 cost comparison requirements in authorizing Federal agencies to provide reimbursable services to State and local governments.  Comments are due to OMB not later than March 14, 1998.

3.  ISSAs

It is important to ensure that public-public and public-private competitions are conducted on a fair and level playing field.  We have established a sound approach to the conduct of those comparisons and are working to see that agencies comply with this guidance.  Our guiding principle for determining when the Government engages in commercial activities and when it considers outsourcing, privatization or competition is to ensure that we get the best deal possible for the American taxpayer.  A-76 POCs should be aware that the October 1, 1997, grandfather clause, included in the March 1996 Revised Supplemental Handbook at Part I, Chapter 2, paragraph 5 has expired.  Beginning on October 1, 1997 and unless specifically exempted from this requirement, the Revised Supplement requires A-76 cost comparisons for all new and expanded ISSAs, where such cost comparisons were not conducted or required in the past.  Agencies are now required to invite the private sector to participate in cost comparisons before a decision to transfer work between agencies is made under the Economy Act.  These cost comparisons will be based upon the cost to the taxpayer -- not simply the budgetary cost to the agency.  What the Revision did not do is retroactively apply this new and more formal cost comparison requirement to agencies that are currently obtaining a commercial support service from another Department or agency, in accordance with the Economy Act, the Federal Property and Administrative Services Act, or the Government Management Reform Act.  As agencies seek lower costs and best value support service offerors, they will test and improve their in-house, contract and ISSA support mix.  In effect, the Circular does not need to require cost comparisons for existing ISSA workloads.  We expect that the forces of the market will require that these cost comparisons are conducted.

4.  A-76 in the FY 1999 Budget

A-76 POCs might be interested in reviewing the Management Initiatives listed in the President's FY 1999 Budget.  A-76 is referred to in the management paragraph "Expanding Competition" on page 44 of the "Budget" document.   POCs might also be interested in the management paragraph called "Budgeting for Results."

5.  A-76 Overseas

A-76 applies to the performance of commercial activities overseas.  The US Government has a policy that offers certain protections to US Federal employees and US contractors and their employees.  Nothing in the Circular limits those protections to only those Federal or contract employees located in the United States.  That said, the cost comparison requirements of A-76 apply overseas only if:

1.  Consideration is being given to the conversion of work to or from in-house, ISSA or contract performance: (a) when the Federal employees involved are US direct appropriated funded (Title 5) civilian employees and/or (b) the existing contractor or other potential offerors are commercial sources as defined in the Circular, i.e., "located in the US, its territories  . . . "  (we view this as meaning a business located, chartered or incorporated in the US and not limited to the provision of services in the US - see para 6.d of the Circular), and

2.  Application of the Circular A-76 would not be contrary to law, Executive Order, or any treaty or international agreement.  A-76 cost comparison requirements do not apply in conversions to contract where the employees are provided by the host government or to conversions to in-house performance when the existing contractor is not a commercial source as defined or there are no interested US competitors, and

3.  The exemptions of the Circular and its March 1996 Revised Supplement handbook do not otherwise apply, including the exemption for military positions.

6.  Right-of-First-Refusal.

Questions continue to be raised regarding the implementation of the Right-of-First-Refusal (FAR 52.207-3).  The most recent question has to do with the contractor's right to determine whether former Federal employees are, in fact, qualified to perform certain services for the contractor. In reviewing this issue we want to be fair to employees, ensure that there are appropriate incentives to prospective employees hired during a transition to contract performance, yet also want to give the new contractor as much hiring flexibility as possible, to ensure full quality and cost performance.  The contracting officer is responsible for determining compliance with the Right-of-First-Refusal and for taking appropriate procurement related actions.

7.  Use of the Placement Exemption

Recently, an agency proposed that it would issue a solicitation, open private sector offers, enter into preliminary negotiations based upon a short statement of work and then compare the best private sector offers against an in-house cost estimate, in order to "make a final determination on whether to proceed with contractor support" without using A-76.  The agency argued that an A-76 cost comparison was not required, because it had applied the exemption found at Part 1, Chapter 1, paragraph D.6, which permits the direct conversion of work from in-house to contract performance --  without cost comparison -- if all Federal employees are placed.

This exemption does not, assume or permit the conduct of any other form of public-private cost comparison.  It is not the intent of the direct conversion with placement exemption to permit an agency to make the placement commitment and then conduct a cost comparison that could result in a decision not to award a contract and retain the function in-house.  To do so would negate A-76 and the protections afforded to both public employees and private sector offerors - in terms of the cost disciplines of A-76 and its appeal rights.  That ultimate award of the contract was contingent upon a comparison with in-house cost estimates (savings) resulted in a determination that the OMB exemption at Part 1, Chapter 1, paragraph D.6, did not apply and that an A-76 cost comparison was required.

8.  Overhead

On February 27, 1998, GAO expects to issue its final report on "Defense Outsourcing; Better Data Is Needed to Support Overhead Rates for A-76 Studies," (GAO/NSIAD-98-62).  The report addresses three issues; (1) what is the basis for OMB's determination of a standardized overhead rate for use in OMB Circular A-76 cost comparisons; (2) whether the Department of Defense has developed a separate overhead rate for military personnel; and (3) how best value criteria are expected to be used in A-76 competitions.

The GAO concludes that the standard 12-percent overhead rate represents a necessary and proper move to include the Government's overhead costs in cost comparisons with the private sector and that the rate should continue to be used until better information can be developed.  The report recognizes that the March 1996 Revised Supplement permits agencies to develop more accurate overhead rates and that the 12-percent factor was developed to reduce the administrative burdens associated with conducting cost comparisons.  It is OMB's view that agencies should, in fact, consider the work that is already being undertaken by the Federal Accounting Standards Advisory Board (FASAB), the Chief Financial Officers Council (CFC) and others to develop better overhead allocations that can be used in agency financial statements and A-76 studies.

9.  Insurance 

Part II, Chapter 2, para D.7. provides that additional liabilities assigned to the contractor or ISSA provider by the PWS that are not associated with personnel will also be computed by applying the standard .007 factor to the estimated liability ceiling identified in the PWS and included in the in-house cost estimate.  For most assets and liability limits, this is reasonable.  There may, however, be rare cases where the liability ceiling must be set at a very high rate, e.g., $100 million or more per incident, yet the probability of loss is also very low.  In this situation and given the low probabilities of occurrence, the .007 factor, may not reflect common business practices.  In this situation applies contact OMB for further guidance.

February 18, 1998 

Circular No. A-76 (Revised)

Transmittal Memorandum No. 18

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 

SUBJECT:  Performance of Commercial Activities 

This Transmittal Memorandum updates the Federal pay raise assumptions and inflation factors used for computing the Government's in-house personnel and non-pay costs, as generally provided in the President's Budget for Fiscal Year 1999. 

The non-pay inflation factors are for purposes of A-76 cost comparison determinations only. They reflect the generic non-pay inflation assumptions used to develop the FY 1999 Budget baseline estimates required by law. The law requires that a specific inflation factor (GDP FY/FY chained price index) be used for this purpose. These inflation factors should not be viewed as estimates of expected inflation rates for major long-term procurement items or as an estimate of inflation for any particular agency's non-pay purchases mix. 

The following factors should be applied per paragraph B, pages 19-21 of the OMB Circular A-76 Revised Supplemental Handbook (March 1996). 

Federal Pay Raise Assumptions
Military / Civilian

Effective Date

January 1999





3.1

January 2000





3.0

January 2001





3.0

January 2002





3.0

January 2003





3.0

Non-Pay Categories (Supplies and Equipment, etc.)

FY 1997






2.2

FY 1998






1.9

FY 1999






2.0

FY 2000






2.1

FY 2001






2.2

FY 2002






2.2

FY 2003






2.2

Geographic pay differentials received in 1998 shall be included for the development of in-house personnel costs. The above pay raise factors shall be applied after consideration is given to the geographic pay differentials. The pay raise factors provided for 1999 and beyond shall be applied to all employees, with no assumption being made as to how they will be distributed between possible locality and ECI-based increases. 

These updates are effective as follows: all changes in the Transmittal Memorandum are effective immediately and shall apply to all cost comparisons in process where the Government's in-house cost estimate has not been publicly revealed before this date. 

Agencies are reminded that OMB Circular No. A-76, Transmittal Memoranda 1 through Transmittal Memorandum 14 are canceled. Transmittal Memorandum No. 15 provided the Revised Supplemental Handbook, and is dated March 27, 1996 (Federal Register, April 1, 1996, pages 14338-14346). Transmittal Memoranda No. 16 and 17, which provided the last two year's OMB Circular A-76 Federal pay raise and inflation factor assumptions are also canceled. 

