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FROM:

David C. Childs




Office of Management and Budget (OMB), BASD

SUBJECT:
CIRCULAR A-76 UPDATE VI

This memorandum is addressed to agency A-76 points-of-contact (POCs).  It is provided for information and discussion purposes only.  It reflects discussions with agencies and other interests and is designed to keep agencies informed of issues pertaining to the implementation of the March 1996 Circular A-76 Revised Supplemental Handbook.  The clarifications noted in these updates are considered to be well within the requirements of the Circular and the March 1996 Revised Supplemental Handbook.

1.  Attachment 1 is an electronic copy of OMB Circular A-76 Transmittal Memorandum No. 17,  signed by the Director on February 13, 1997.  It updates the Federal pay raise assumptions and non-pay inflation factors to be used in Circular A-76 cost comparisons.  We expect publication in the Federal Register on February 25th.

2.  We have had several discussions with agencies on  Part 1, Chapter 3, paragraphs  H., "Methods of Procurement," and I, "Independent Review," regarding the use of source selection, negotiated or "best value" procurement techniques.  As a general matter, agencies must keep in mind two important concepts.  First, the Government has the right to select other than the low, responsive and responsible contract offeror only when the Government determines that an offeror is providing a level of quality or performance that the Government was not previously aware that it could cost effectively achieve - otherwise such performance standards should have been included in the original PWS/solicitation.  Best value is not simply designed raise service levels nor should it result in higher that required costs.  And second, agencies must be very careful not to create even an appearance of impropriety in the review of technical proposals or in the adjustment of the Government's A-76 offer.  The following clarifications generally apply:

· The Government's technical proposal must meet the requirements of the PWS.  An IRO should have verified that the MEO meets the performance requirements of the PWS.  Unless the Government changes the performance requirements of the PWS, as a result of the negotiation or best value process, the Government's original sealed bid shall stand, as submitted.

· The Government may select other than the low responsive ISSA or contract offeror to the PWS as being in the Government's best interests.  To do so means that the Government has determined that the selected offeror is providing a level of performance or quality that was not anticipated as being cost effectively achievable when the original PWS was issued.  Adjustments to the in-house bid, as discussed at para. H.3.e., are limited to the changes in the performance standards of the PWS and, in general, should reflect the direction of those changes (up or down).  In no case, shall the Government adjust its MEO or in-house cost estimate outside of those specific changes.

· The Government's proposal is evaluated to determine that it meets the PWS output requirements.  Man-hours are not the determinant.  The Government may require more or fewer man-hours to achieve the same level of output. 

· If the best value offeror provides technical outputs higher than the standards in the PWS, the Government shall justify why these higher performance standards are needed.  If the higher (or lower) performance standards are accepted, the PWS must be revised to reflect these new requirements for re-bid by the Government and - if the contractor ultimately wins the competition - for final contract award.  A clear audit trail of all changes to the PWS and to the Government's bid is required.

3.  Consider this situation.  Assume that a source selection is being conducted and the Government finds; (1) that the selected offeror is other than the low responsive offeror, (2) the selected offeror will provide a higher level of service of quality than that required by the solicitation, and (3) the Government's in-house bid is more expensive than that of the selected offeror after adjustments.  Does it make sense to put the in-house bid through the technical panel's re-evaluation and recosting?

We do not think so. It is clear that the Government would have to increase its in-house bid to meet this higher level of performance.  The source selection authority (SSA) must not see the Government's in-house cost bid.  However, upon selecting the ISSA or contract offeror, the contracting officer may conduct a cost comparison to determine whether or not the Government is capable of winning the competition by making the necessary cost adjustments.  If the Government is not capable of winning this competition the cost comparison shall be released.  If the Government appears that it might still be competitive, the contracting officer should return the in-house bid for resubmission to reflect the new performance requirements and new in-house bid costs (limited changes).  Upon receiving the SSA's concurrence that this bid reflects the same level of performance, a full cost competition will need to be conducted.  This approach should reduce the time required to reach a final decision in those cases where the government's in-house cost bid exceeds even the selected (not the lowest priced) offer.

4.  "The Freedom from Government Competition Act" has been re-introduced in the Senate as S.314 and in the House as H.R. 716.  These bills reflect changes made to last year's effort known as S.1724 and H.R. 28.

5.  Agencies should not be conducting MOCK RIFs in order to calculate Line 10 costs!  The Revision eliminated the need to conduct MOCK RIFs when it established the 4 percent severance pay factor (See Part 2, paragraph D. 3.b.)  Nevertheless, we are being told that agencies are conducting costly and time consuming MOCK RIFS using extreme assumptions to identify employees who will be in the MEO and their training, relocation, homeowner assistance and other security requirements.  Reasonableness is all that is required here.  As a part of the in-house MEO certification, the cognizant personnel officer must agree that these costs are being budgeted for and will be paid if the conversion occurs.

February 13, 1997 

Circular No. A-76 (Revised)

Transmittal Memorandum No. 17
TO THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 

SUBJECT:  Performance of Commercial Activities 

This Transmittal Memorandum updates the Federal pay raise assumptions and inflation factors used for computing the Government's in-house personnel and non-pay costs, as generally provided in the President's Budget for Fiscal Year 1998. However, because the 1998 Budget did not specify 1999-2003 pay raises for civilian employees, for purposes of A-76 cost comparison determinations only, the civilian pay raise percentages for 1999-2003 shall be assumed to be the same as the military pay raise assumptions for the corresponding years as shown below. It should NOT be assumed that these civilian pay raises will be those that will be in effect for preparation of the FY 1999 Budget. Guidance on pay raise assumptions to use for the FY 1999 Budget will be issued to agencies prior to the Budget submission date. 

Similarly, the non-pay inflation factors are for purposes of A-76 cost comparison determinations only. They reflect the generic non-pay inflation assumptions used to develop the FY 1998 Budget baseline estimates required by law. The law requires that a specific inflation factor (GNP fixed-weight FY/FY index) be used for this purpose. These inflation factors should not be viewed as estimates of expected inflation rates for major long-term procurement items or as an estimate of inflation for any particular agency's non-pay purchases mix. 

The following factors should be applied per paragraph B, pages 19-21 of the OMB Circular A-76 Revised Supplemental Handbook (March 1996). 

Federal Pay Raise Assumptions

Military / Civilian

Effective Date

January 1998





2.8

January 1999





3.0

January 2000





3.0

January 2001





3.0

January 2002





3.0

January 2003





3.0

Non-Pay Categories (Supplies and Equipment, etc.)

FY 1996






2.2

FY 1997






2.5

FY 1998






2.6

FY 1999






2.6

FY 2000






2.6

FY 2001






2.6

FY 2002






2.6

FY 2003






2.6

Geographic pay differentials received in 1997 shall be included for the development of in-house personnel costs. The above pay raise factors shall be applied after consideration is given to the geographic pay differentials. The pay raise factors provided for 1998 and beyond shall be applied to all employees, with no assumption being made as to how they will be distributed between possible locality and ECI-based increases. 

These updates are effective as follows: all changes in the Transmittal Memorandum are effective immediately and shall apply to all cost comparisons in process where the Government's in-house cost estimate has not been publicly revealed before this date. 

Agencies are reminded that OMB Circular No. A-76, Transmittal Memoranda 1 through Transmittal Memorandum 14 are canceled. Transmittal Memorandum No. 15 provided the Revised Supplemental Handbook, and is dated March 27, 1996 (Federal Register, April 1, 1996, pages 14338-14346). Transmittal Memorandum No. 16, which provided last year's OMB Circular A-76 Federal pay raise and inflation factor assumptions is also hereby canceled. 

