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FROM:

David C.  Childs




Office of Mgmt and Budget, BASD

SUBJECT:
CIRCULAR A-76 UPDATE V

This memorandum is addressed to agency A-76 points-of-contact (POCs).  It is provided for information and discussion purposes only and is designed to keep agencies informed of issues pertaining to the implementation of the March L996 circular A-76 Revised Supplemental Handbook.

1.  In response to the recommendations of the National Performance Review (NPR), OPM has privatized its background investigations services through the first ever 100 percent Employee Stock Ownership Plan (ESOP) company formed from a Federal agency.  US Investigations services, Inc., began operations on July 7, L996.  This conversion minimized the adverse impact on employees and resulted in significant savings.  The conversion is expected to result in $25 million in savings to the Federal taxpayer, result in new tax resources to state and local governments and, as a private entity, the services provided are available to State, local and private sector customers.  As a privatization/service termination initiative, the C)PM ESOP was not subject to the cost comparison requirements of OMB Circular A-76.  A model has been set.  We have an operating example.  Please let me know if any assistance is needed to seriously pursue this alternative.  

2.  There has been some confusion regarding the participation of labor representatives in the development of the Performance Work Statement (PWS), Management Plan and In-house Cost Estimate.  First, the Revised Supplement makes no distinction between elected representatives and adversely affected employees.  Both should be involved at the earliest possible stages of the cost comparison process.  Second, management has always reserved the right to establish the management teams) and the number of employees participating as team members.  Management, employees and their representatives should be engaged in a partnership to gather workload data and develop performance standards and recommendations for improved operational performance.  Participation is based upon the exchange of data, ideas, problems, concerns and solutions.  It is not d negotiation.  Management retains responsibility for all final decisions related to the Government's PWS, management plan, MED, and in-house bid.  Management is also responsible for ensuring that information is appropriately treated as procurement sensitive.  Except for specific questions regarding the costs entered as the in-house bid, these decisions are not subject to appeal.  As provided at Part 1, Chapter 1, paragraph G.1., affected parties, consistent with procurement and conflict of interest requirements, will have the opportunity to fully participate in the development of the PWS, management plan and in-house bid.  This should not, however, be construed to include participation on a source selection, technical evaluation panel/authority, as discussed at Part 1, Chapter 3, paragraph H.3.

3.  Agencies are reminded that the cost comparison requirements of the Revised Supplement may apply to work performed under reimbursable agreements or through revolving, working capital, franchise or other interservice support agreements (ISSAs).  Conversions to or from in-house or contract performance by an ISSA service provider are subject to the Revised Supplement and may be subject to cost comparison.  Beginning October 1, 1997, new or expanded ISSA agreements between customer and provider agencies will also be subject to cost comparison, including agreements that transfer work from one ISSA provider to another.

Intra-agency reimbursable agreements or consolidations within a Department or equivalent are not subject to cost comparison, by the requirements of the Revised Supplement itself (see Part 1, Chapter 2), unless that consolidation results in a conversion to or from in-house or contract performance.  This includes Data Center Consolidation as provided for by OMB Bulletin 96-2.

4.  Part 1, Chapter 1, paragraph H.2-, establishes the Revised Supplement's Right-of-First-Refusal to jobs created by the award of an A-76 conversion to contract performance.  The Right-of-First-Refusal requires contract offerors to offer jobs created by the award of the contract to qualified, adversely affected Federal employees before hiring from the general population.  Agencies may implement this right as determined appropriate and as provided by the Federal Acquisition Regulations at FAR 52.207-3.  In general, we have viewed the following as meeting the provision:

a.  
An employment opening created by the award of the contract is any non-supervisory or non-management position.  Contractors must be permitted to bring in their own management and supervisory teams.  We do not wish to preclude Federal employees from being hired for these positions, but not under the provisions of the Right-of-First-Refusal.

b.  As a condition of contract award, the contractor agrees to offer qualified, adversely affected Federal employees the Right-of-First-Refusal to jobs created by the award of the subject contract.

c.  Except for supervisory or management employees, contractors should not shift employ
from other contracts to meet the FTE requirements of the contract.  To do so obviates the Right-of-First-Refusal as contractors may then seek to backfill requirements in that other contract without meeting the requirements of the Right-of-First-Refusal.  Likewise, we have not considered contract employ , who have been previously laid off from performing work on other contracts, to supersede the Federal Right-of-First-Refusal.

d.  The Right-of-First-Refusal may be extended to every qualified, adversely affected Federal employee, until all such employees are offered jobs or the contract term expires.

e.  Ultimately, the implementation of FAR 52.207-3 is the responsibility of the contracting officer.  It is the CO who shall determine if jobs filled by pre-existing contractor employees are management or supervisory in nature and when appropriate jobs have been offered to all qualified, adversely affected Federal employees.

5.  It has been suggested that direct conversions to contract involving more than 10 FTE might be accomplished, without cost comparison, by awarding a single service contract with a number of individual task orders, each involving less than 10 FTE.  We do not consider this proposal as being in compliance with the requirements or the intent of the Revised Supplement.

The Revised Supplement refers to the need for the PWS, management plan, MEO and the in-house cost estimate to reflect the same scope of work (examples include Part 1, Chapter 3 para.  E, Part 2, and Chapter 2, para.  A).  Cost comparisons are, therefore, required whenever the PWS involves a level of work that is estimated to exceed 10 FTE and the function is not otherwise exempted from the cost comparison requirements of the Revision.  This does not, however, preclude an agency from awarding a multiple award schedule contract and making a number of pre-qualified contractors eligible to accept work orders

6.  A-76 cost comparison requirements are not subject to geographic limitations.  Circular A-76 defines a commercial activity as any Federal activity that is or could be obtained through a commercial source.  A commercial source is then defined as "a business or non-Federal activity located in the United States, its territories and possessions, the District of Columbia or the Commonwealth of Puerto Rico-" Therefore, the provisions of the circular apply to any commercial function that is or could be performed by a commercial source, as defined.  The Circular also provides that it applies only when not contrary to law, Executive Orders or any treaty or international agreement.  A-76 may, therefore, apply overseas.

7.  Part 1, Chapter 3, paragraph IL "Methods of Procurement," provides that, when agencies use a source selection or negotiated procurement, certain guidelines need to be followed to ensure equity in the comparison process.  Normally, the Government is not a vested interest in the award of these competitions.  In an A-76 competition, however, there is at least a perception that the Government or its employee have a vested interest in the selection of the preferred offeror.

Paragraph H.  3.a.  requires the Government to submit, in addition to the PWS, Management Plan and the in-house estimate, a Technical Performance Plan.  The Technical Performance Plan is the same as that required by the private sector and needs to be responsive to the requirements of the solicitation.  This is required bemuse, in a source selection or negotiated procurement, the Government may select other than the low price and responsive offeror as being in the Government’s best interests.  Since the Government will also be considered a qualified, responsive offeror and is always considered for final competition with the selected contract offeror, special precautions are necessary to ensure that the Government's bid can be adjusted - and changes tracked - to conform to the negotiated technical performance requirements of the selected contract offeror.  This will ensure that a level playing field is maintained.  The Technical Performance * Plan may be submitted as a part of the larger Management Plan or as a separate document.

8.  Technical Performance Plans submitted by private sector offerors are often considered to be procurement sensitive and are not released to the public - even after award.  This sensitivity also applies to the Technical Performance Plans submitted by contract offerors under an A-76 competition.  However, if the in-house bid is chosen, and after all appeals are resolved, the Government's Technical Proposa-1, as a final public document, should be available to the public upon request.

9.  The Department of the Air Force, Management Engineering Agency, Randolph AFB, TX has developed a DOS computer software program to assist in documenting and comparing the relative costs of operating commercial activities by in-house and by contract.  It has been updated to reflect the requirements of the Revised supplemental Handbook.  Known as COMPARE, this program is available to Federal agencies by contacting Manuel Salazar, Commercial Activities Program Administrator, AFMEA/PLDC, at (210) 652-5332 or FAX (210)652-5311.

