E X E C U T I V E   O F F I C E   O F   T H E   P R E S I D E N T

19-Aug-96  08:05am

FROM:

David C.  Childs




Office of Mgmt and Budget, BASD

SUBJECT:
CIRCULAR A-76 UPDATE IV

This is the fourth in a series of informal memoranda addressed to agency A-76 points-of-contact (POCs) and is provided for information purposes only.  It is designed to keep agencies informed of issues pertaining to the implementation of the Circular's Revised Supplemental Handbook.  Please let me know if you have comments, problems or suggestions for including items in the next &update,, or to add or subtract addressees.

1.  A-76 POCs are reminded that OMB Memorandum M-96-33, dated June 24, 1996, roll for the submission of summary A-76 Inventory information and estimates of A-76 cost comparison completions scheduled for FY L996-1998.  This information is due to OMB not later than September 13, L996.  Agencies have also been requested to forward to OMB copies of their A-76 implementation guidance or directives.

2.  We have been advised that some copies of the June 24th memorandum were copied improperly and that the attachment may be missing one page of functional categories, e.g., the "S" and "T' series functions.  A full List of a.11 functional categories is available in the Revised Supplement itself.  If an agency has a function that will not fit into any of these categories - particularly given the refined definition of inherently governmental functions provided by the 1992 OFPP Policy Letter 92-1, agencies should include them separately and new functional codes will be developed.

3.  Remember that there are effectively two kinds of Federal employees: (1) Inherently Governmental - who do work that, by its nature, cannot be contracted out anytime or any place and (2) Commercial.  While there must be consistency in the application of the inherently governmental criteria (if its contracted out somewhere it is commercial), there are two kinds of commercial FTE; (1) those performing work that is exempt from the cost comparison requirements of the Revised Supplement and may be converted to or from in-house or contract without cost comparison (for reasons other than cost) and (2) those performing work that is protected from conversion without a cost comparison.

4.  Agencies are being asked to report on their in-house Federal FTE only.
Do NOT report on contracted dollars or contracted FTE.

5.  As noted in Update ELI, A-76 POCs may be interested in reviewing S-1724, 'The Freedom from Government Competition Act of 1996.11 Three hearings have been held on this bill, one by the full Senate Governmental Affairs Committee and two by the full House Small Business Committee.

6.  The cost comparison waivers granted at page 5, Part 1, Chapter I, Paragraph E.  6., for base closures and realignments are NOT applicable to work that is being transferred.  They are designed to facilitate the operation of the closing location.  If in-house or contracted work is being transferred to another location, that work can only be converted to or from in-house or contract performance as a result of a cost comparison or as otherwise provided by the Revised Supplement.  For example, while a function of 75 FTE shal-1 be transferred as an in-house function, it may be possible to convert that function to contract performance - at the new location - without a cost comparison because a-11 employee affected by the conversion/transfer declined guaranteed placement (creating vacancies without adverse action) or are being placed in other Federal positions.

7.  In a conversion from contract to in-house performance any known or expected termination for convenience costs are added to the in-house bid at Line 5, other additional costs.

8.  Agencies that include employee re-location or training costs for government jobs as a part of the one-time conversion costs added to the contract bid - cannot also include severance costs for those employees.  They are mutually exclusive.

9.  We continue to receive inquiries regarding the provision of services to State and local governments and to the private sector.  It appears that agencies are interested in compensating for lost Federal workload.  Agencies are again reminded that Part I, Chapter 2, paragraphs 2 and 3 (page 8) of the Supplement severely Limit agencies from providing services in support of States, locals or the private sector.  OMB Circular A-97, which refers specifically to A-76, al Limits the provision of services to State and local governments.  In order to provide services to state and local governments - absent specific legislative authority, agencies must first be performing the service for their own use and must have submitted that service to cost comparison, in accordance with Circular A-76.  This includes services where the work would actually be per-formed by a contractor.

10.  Several inquiries have been received regarding the use of performance standards or bench marking to comply with the cost comparison requirements of the Revised Supplement (see page 3, Part 1, Chapter 1, paragraph C.  7).  At a minimum, a formal memorandum is required that demonstrates ful-1 compliance with the provisions permitting the use of industry performance standards, including required adjustments, to justify a conversion to or from in-house or contract performance.  This memorandum, with supporting documentation, shall be provided to interested parties, so as to comply with the provisions of paragraph 7.c.  of the Revision and to facilitate the right to administrative appeal.

11.  There has been some confusion regarding the calculation of contract administration costs.  On page 19, paragraph B.2., the Supplement discusses the possibility of having the in-house bid include existing support contracts.  If this is proposed, the full MEO cost of administering and inspecting those contracts must be included in Line 1, as direct in- house costs to the full performance of the combined in-house/contract MEO.  It is, therefore, appropriate that they be included on Line 1 and also be subject to the standard overhead rate on Line 4.  On page 25, paragraph C.1., however, the discussion on how to calculate contract administration costs added to the contractor's bid assumes that the cost comparison is between an in-house and contract offer only.  It clearly does not assume that the Government's bid reflects a mix of in-house and contract performance and, therefore, presents contract inspection - for both the in-house and contract bid - as a common or wash item.  If the competition is Limited to d simple in-house versus contract performance competition, the of contract administration costs, as presented in paragraph C.1.  is appropriate.  However, to the extent that the Government's cost estimate assumes a mix of in-house and contract support, Table 3-1 should be calculated based upon the total MED staffing requirement, including the FTE associated with the support contract workload.  This levels the playing field.  It would be inappropriate, for example, to calculate the costs added to the contract bid, based solely on the in-house portion of the total workload, which could be a very small portion of the overall requirement.  The full scope of the contract must be considered in the cost comparison and in the development of appropriate contract administration costs, as intended.

In either case, the contract administration costs - added on line 8 - are not to be adjusted by the Government's general overhead rate.  These costs are included in the FTE provided by Table 3-L

12.  Finally, OMB now has additional hard copies of the Revised Supplement available to agency POCs for hand pick-up.  Let me know if you would like additional copies of the Revision.

